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Eschrat Rahimi-Laridjani undertakes a thorough review of the 
requirements to report foreign bank and fi nancial accounts. 

In recent months there has been a heightened fo-
cus on Form TD F 90-22.1, the Report of Foreign 
Bank and Financial Accounts (FBAR) among tax-

payers and tax practitioners who previously may have 
been relatively unfamiliar with the details of foreign 
bank and fi nancial account reporting. The issuance 
of a revised FBAR form and instructions in October 
2008, the ever increasing enforcement pressure with 
respect to offshore activity generally, the specter of 
severe civil and criminal penalties for FBAR viola-
tions, and pronouncements earlier this year by the 
IRS dramatically expanding the universe of accounts 
potentially subject to these reporting requirements 
have sharply increased interest in, and attention 
paid to, the FBAR. This article aims to familiarize the 
reader with the current FBAR form and instructions 
as well as with their history and to highlight some of 
the areas of greatest uncertainty.

History of the FBAR
The requirement to report foreign bank and fi nancial 
accounts dates back to the Currency and Foreign 
Transactions Reporting Act (“Bank Secrecy Act”) en-
acted in 1970.1 The overall purpose of the statutory 
framework of which the FBAR requirement forms part 
is to require records and reports with “a high degree 
of usefulness” that can assist various government 
agencies in criminal, tax or regulatory investigations 
or proceedings and in the conduct of intelligence or 
counterintelligence activities, including anti-terrorist 
activities.2 The original aim of the FBAR thus was to 
aid the U.S. Department of the Treasury in combating 
money laundering involving international criminal 

networks, without, as the statute itself states, “burden-
ing unreasonably persons who legitimately engage in 
international fi nancial transactions.”3 In keeping with 
the focus on money laundering, enforcement author-
ity for the FBAR was delegated to the director of the 
Financial Crimes Enforcement Network (“FinCEN”), a 
government-wide fi nancial intelligence and analysis 
network established within the Treasury.4

In 2003, FinCEN redelegated FBAR-related enforce-
ment authority to the IRS.5 This redelegation occurred 
in the context of the IRS’s investigations into offshore 
bank payment cards and its Offshore Voluntary Com-
pliance Initiative6 and represented a signifi cant step 
in adapting the FBAR from a tool to combat money 
laundering to a weapon in the IRS’s international tax 
enforcement arsenal. Granting enforcement authority 
to the IRS was seen as a “natural fi t,” in particular 
since the FBAR applies to individuals and is closely 
related to questions about foreign bank and fi nancial 
accounts on the individual, trust, estate, tax-exempt, 
partnership and corporate income tax return forms.7 
It is important to note, however, that unlike tax re-
turn information, FBARs can and are shared among 
government agencies.8

The current political climate is marked by the U.S. 
government’s increased efforts to crack down on 
offshore tax evasion, the controversy surrounding 
bank secrecy in general and UBS in particular,9 and 
various proposals by the Obama Administration and 
members of Congress aimed at combating offshore 
tax avoidance and evasion.10 Some of these propos-
als relate directly to existing FBAR requirements.11 
For example, the Obama Administration’s fi scal year 
2010 budget proposal (“Green Book”) includes a 
provision that would require individual taxpayers to 
provide the information required by the FBAR on their 
individual income tax returns in addition to fi ling the 
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FBAR itself.12 Failure to fi le the FBAR would remain 
subject to FBAR penalties and failure to disclose the 
same information on the tax return could be subject 
to additional penalties under the Internal Revenue 
Code.13 In this environment, taxpayers and tax prac-
titioners have become increasingly sensitive to FBAR 
requirements that were not always fully understood 
or complied with in the past.14

At the same time, rather than providing clarity as to 
the scope of the reporting requirements, pronounce-
ments by the IRS at the height of this year’s FBAR 
fi ling season in June have created increased uncer-
tainty as to what accounts and persons are subject 
to these requirements. Before focusing on some of 
the controversies surrounding the FBAR, including 
whether offshore hedge funds and private equity 
funds constitute foreign accounts for these purposes, 
this article will outline the basic statutory and regula-
tory framework underlying the FBAR.

Basic Statutory Requirements
The statute provides that the Treasury “shall require 
a resident or citizen of the United States or a person 
in, and doing business in, the United States to keep 
records, fi le reports, or keep records and fi le reports, 
when the resident, citizen, or person makes a trans-
action or maintains a relation for any person with a 
foreign fi nancial agency.”15 Financial agency is defi ned 
broadly to include fi nancial institutions, bailees, de-
positary trustees, agents or other persons acting in a 
similar way related to money, credit, securities, gold or 
transactions involving the foregoing.16 “Financial insti-
tution” is also defi ned very broadly for this purpose and 
includes not only commercial banks, trust companies, 
private bankers and credit unions but also brokers, 
securities and commodities dealers, investment bank-
ers, investment companies, dealers in precious metals, 
stones and jewelry and casinos.17 These defi nitions 
apply not only with respect to the FBAR but also with 
respect to other reporting and recordkeeping require-
ments under the Bank Secrecy Act.

The statute prescribes that the FBAR shall require, 
in the manner and to the extent prescribed, (1) the 
identity and address of participants in a transac-
tion or relationship; (2) the legal capacity in which 
the participant is acting; (3) the identity of the 
real parties in interest; and (4) a description of the 
transaction.18 The Treasury is granted discretion to 
determine, among other things, the magnitude of 
transactions to be reported on the FBAR, the kinds of 

transactions subject to or exempt from the require-
ment, and reasonable categories of persons subject 
to or exempt from the requirement.19

Finally the statute establishes maximum civil and 
criminal penalties for failing to comply with the FBAR 
requirements20 and a six-year period during which the 
Treasury can assess civil penalties.21 Civil penalties for 
failure to fi le the FBAR were increased signifi cantly 
as part of the American Jobs Creation Act of 2004.22 
Subject to a reasonable cause exception, the maxi-
mum penalty for each nonwillful violation of an FBAR 
requirement is $10,000.23 The maximum civil penalty 
for a willful violation of an FBAR requirement (such 
as willful failure to fi le, willfully fi ling an incorrect 
FBAR or willful failure to keep required records) is 
the greater of (1) $100,000 and (2) 50 percent of the 
amount of the transaction at issue or, in case of failure 
to report an account, the balance in the account.24 The 
Green Book proposes a rebuttable presumption ap-
plicable to civil administrative or judicial proceedings 
providing that a failure to report a fi nancial interest 
in an account with a balance of more than $200,000 
held with a nonqualifi ed intermediary is willful. 25 In 
cases of negligent failure to comply with the FBAR 
requirements, a penalty of $500 per failure can be 
imposed, subject to an additional civil penalty of up to 
$50,000 in cases of negligent patterns of activity.26 

Willful violation of the FBAR requirements can also 
be punished criminally by a fi ne of up to $250,000 
and/or imprisonment of up to fi ve years.27 These 
criminal penalties can be increased to a maximum 
fi ne of $500,000 and/or imprisonment of up to 10 
years in cases where the willful violation of the FBAR 
rules occurs in connection with a violation of another 
law of the United States or as part of certain patterns 
of illegal activity.28 Both civil and criminal penalties 
can be imposed for the same violation.29

The Regulations
The Treasury has promulgated regulations that require 
“each person subject to the jurisdiction of the United 
States (except a foreign subsidiary of a U.S. person) hav-
ing a fi nancial interest in, or signature or other authority 
over, a bank, securities or other fi nancial account in a 
foreign country” to report on such account annually 
and to “provide such information as shall be specifi ed 
in a reporting form prescribed by the Secretary.”30 The 
regulations relieve persons with a fi nancial interest in 25 
or more foreign accounts from having to report detailed 
information annually. Instead, they must report only that 
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they own 25 or more accounts and must provide further 
details only upon request by the Treasury.31 Records 
of accounts reported on the FBAR (including accoun-
tholder’s name, account number, name and address 
of foreign bank, type of account and maximum value 
of each account during the reporting period) generally 
must be retained for fi ve years.32

Following the statutory authorization to prescribe 
the magnitude of transactions subject to the FBAR 
requirement, the Treasury has limited the obligation 
to fi le an FBAR to persons whose foreign accounts, in 
the aggregate, have a value in excess of $10,000 at 
any time during the reporting period.33 FBARs must be 
received by the IRS no later than June 30 of each cal-
endar year with respect to foreign fi nancial accounts 
with aggregate balances exceeding the threshold at 
any time during the preceding calendar year.34

The regulations authorize the Treasury to assess civil 
and criminal penalties.35 They further provide that any 
person who knowingly makes a false, fi ctitious or 
fraudulent statement on an FBAR may be fi ned up to 
$10,000 or be imprisoned up to fi ve years, or both.36

The civil and criminal penalties for FBAR violations 
are draconian, particularly since they, in principle, 
apply per violation. Thus, a failure to fi le an FBAR 
with respect to an account and a failure to maintain 
required records with respect to the same account 
constitute two violations that are each potentially 
subject to the maximum FBAR penalties. Multiple 
penalties can also be imposed with respect to a single 
account that has multiple owners. Thus, maximum 
FBAR penalties with respect to an account can eas-
ily exceed the maximum balance in that account for 
the reporting year. The IRS has taken the position, 
however, that multiple penalties or the assertion of 
separate penalties for multiple violations with respect 
to a single FBAR should be limited to “the most 
egregious cases.”37 More generally, the IRS has taken 
the position that the purpose of the civil penalties 
is to promote compliance with the FBAR reporting 
and recordkeeping requirements38 and has granted 
examiners discretion to impose lower or no penalties 
depending upon the circumstances.39 While these 
statements provide some comfort, nobody, especially 
in the current enforcement environment, will want 
to rely on the mercy of an examiner.

The 2008 Form and Instructions
The statute and regulations provide only limited guid-
ance on who must fi le the FBAR and what types of 

accounts are subject to the requirement. The regula-
tions do, however, require that persons within the 
jurisdiction of the United States provide “such informa-
tion as shall be specifi ed in the reporting form” issued 
by the Treasury. The form itself and its instructions 
therefore are an important offi cial source of guidance 
on the scope of the reporting requirement. Additional 
information can be found on the IRS’s Web site, but 
statements on the Web site do not have the force of law 
and should not be considered offi cial guidance.40

In October 2008 the IRS issued a revised FBAR form 
and instructions. The requirement to fi le the FBAR 
turns on fi ve key concepts: 
(1) It applies to U.S. persons
(2) with a fi nancial interest in or signature or other 

authority over
(3) one or more fi nancial accounts
(4) located in a foreign country 
(5) with an aggregate value in excess of $10,000. 

In the following sections, this article will address 
each of these key concepts and summarize some of the 
uncertainties and controversies surrounding them.

U.S. Persons
The fi rst important adjustment a tax practitioner working 
with the FBAR must make relates to the defi nition of “U.S. 
person.” Even though the IRS administers the FBAR, the 
defi nition of U.S. person set forth in Code Sec. 7701(a)
(30) does not apply. Instead, U.S. person is defi ned as 
“a citizen or resident of the United States, or a person in 
and doing business in the United States.”41 Person for this 
purpose includes an entity that is disregarded from its sole 
owner for U.S. federal income tax purposes.42

While it is simple to determine whether a person is 
a U.S. citizen, it is already more diffi cult to determine 
whether a person is a U.S. resident. The IRS takes the 
view that “resident” means permanent resident, i.e., 
“someone who is living in the United States and not 
planning to permanently leave the United States.”43 
While “resident” for this purpose is not coterminous 
with the defi nition of resident alien in Code Sec. 
7701(b),44 the IRS does not treat an individual as 
a resident for FBAR purposes if the individual can 
demonstrate that he/she (1) is not a green card holder, 
(2) does not satisfy the substantial presence test of 
Code Sec. 7701(b)(3), and (3) has not elected to be 
treated as a resident alien under Code Sec. 7701(b)
(4).45 Even with this safe harbor uncertainties remain, 
for example, with respect to individuals who live 
outside the United States for an indefi nite period 
but nonetheless hold a green card.46 Persons who 

equ
p

d reired

es ca
t

enaaltie
t

ec
tw
th
a

tw
thsu

pe

re
coco
su

equ
onstonst
ubjeubje
ena

ired
titutitu
ectect 
altie

d re
uteute 

toto 
es ca

violati
ma
o be im

ons th
um
mpose

at are 
AR pe

d with

ith
i

espec
b

t to
l

 an
i
ac

t
co
h

ou
t

can eas
t f

s- purp se i
f

cln
U

ud
S

es
f

an
d

ent
l

ity
i

th

n a



32

FBAR—Where We Are and How We Got There

are temporarily in the United States, however, such 
as foreign artists or athletes or persons visiting the 
United States to manage personal investments, are 
not considered residents.47 

The greatest uncertainty with respect to the defi nition 
of U.S. person relates to the category of “persons in and 
doing business in the United States.”48 While this formula-
tion is used in the statute, it did not appear in pre-2008 
instructions to the FBAR. The current FBAR instructions 
explain that this language encompasses U.S. branches 
of foreign entities doing business in the United States,49 
but further guidance is limited to statements on the IRS’s 
Web site indicating that this category requires a facts and 
circumstances analysis and is intended to cover persons 
conducting business in the United States on a regular and 
continuous basis.50 

Given the backdrop of severe penalties for failure to fi le 
FBARs, changes to the defi nition of U.S. person triggered 
questions and comments. In response, the IRS announced 
that the pre–October 2008 defi nition of U.S. person 
would apply with respect to FBARs due on June 30, 2009, 
and that it would issue additional guidance with respect 
to FBARs due in subsequent years.51 Under the old defi ni-
tion, a U.S. person was a citizen or resident of the United 
States, a domestic partnership, a domestic corporation 
or a domestic estate or trust.52 In the announcement, the 
IRS invited comments by August 31, 2009, regarding the 
October 2008 FBAR form and instructions.

Financial Interest in or Signature or 
Other Authority over Certain Accounts
A U.S. person is only required to fi le an FBAR if it has 
“a fi nancial interest in or signature or other authority 
over” a foreign fi nancial account. “Financial inter-
est” and “signature or other authority” are defi ned 
broadly. As a result, it is common that multiple U.S. 
persons will be required to fi le an FBAR with respect 
to the same account.

Financial Interest
“Financial interest” is defi ned in the instructions to the 
FBAR as an interest (1) as legal or record owner of an 
account (whether or not the account is maintained for 
the legal owner’s benefi t or for the benefi t of a non-U.S. 
person); (2) in an account for which the legal or record 
owner is (a) acting as a nominee, agent or otherwise on 
behalf of the U.S. person or (b) a corporation, partner-
ship or trust in which the U.S. person owns more than 
50 percent by vote or value (in the case of a corpora-
tion), 50 percent of capital or profi ts (in the case of a 
partnership) or has a more than 50 percent current 

benefi cial interest in the assets or receives more than 
50 percent of current income of a trust; and (3) in an 
account legally owned by a trust, or person acting on 
behalf of a trust, established by the U.S. person and for 
which a trust protector has been appointed.53 

Since a fi nancial interest includes an interest in a 
foreign account held through a majority-owned U.S. 
corporation, partnership or trust or through a disre-
garded entity, duplicate fi lings at both the individual 
and entity levels are required. Consolidated reporting 
to avoid duplicative fi lings is permitted for corporate 
parents and their direct or indirect more than 50 
percent controlled subsidiary corporations.54 Com-
mentators have requested that consolidated reporting 
be made more widely available, including with 
respect to limited partnerships and limited liability 
companies owned by corporations and with respect 
to groups that are not headed by a corporation.55

Signature or Other Authority over 
Certain Accounts
While the defi nition of fi nancial interest itself already 
gives rise to the possibility of multiple fi lings, even 
greater numbers of U.S. persons are swept into the 
FBAR net on the basis that they have “signature or 
other authority” over a foreign account.

Pursuant to the instructions to the FBAR, a person 
has signature or other authority over an account if it 
can control the disposition of money or other property 
in the account by delivering a document bearing its 
signature to the person maintaining the account or 
otherwise exercises comparable power by direct or 
indirect, oral or written communication with the per-
son maintaining the account.56 It is important to note 
that, in the absence of a power of disposition, a power 
to invest the assets in an account is not considered 
signature or other authority for these purposes.57

Exemptions and Special Rules
The foregoing rules require considerable numbers of 
persons to fi le FBARs with respect to accounts in which 
they do not have any fi nancial interest, such as ac-
counts of an employer over which they have signature 
authority. Consistent with the statutory grant of author-
ity to establish a reasonable classifi cation of persons 
exempt from the FBAR requirements, the Treasury has 
established exemptions for certain persons that have 
signature or other authority over foreign accounts but 
have no fi nancial interest in those accounts. These ex-
emptions apply to (1) offi cers and employees of banks 
that are currently examined for soundness and safety by 
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federal bank supervisory agencies, and (2) offi cers and 
employees of listed or widely held U.S. corporations 
(and certain domestic and foreign subsidiaries of such 
corporations), provided that the offi cer or employee has 
been properly informed that the U.S. corporation has 
fi led an FBAR reporting the relevant account(s).58

The purpose of the foregoing exemptions appears to be 
to minimize duplicative fi lings and to reduce the burden 
on certain individual fi lers by exempting employees of 
entities, such as federally supervised banks, that are 
already subject to comprehensive reporting and record-
keeping requirements under the Bank Secrecy Act from 
having to fi le FBARs as individuals for accounts in which 
they have no fi nancial interest. Recent comments to the 
IRS have requested that the exemption for offi cers and 
employees with signature or other authority over, but no 
fi nancial interest in, foreign accounts should be extend-
ed to U.S. branches of foreign banks,59 to broker-dealers 
registered with the Securities and Exchange Commission 
and to futures commission merchants regulated by the 
Commodity Futures Trading Commission since existing 
anti–money laundering, reporting and recordkeeping 
requirements applicable to those entities should already 
be adequate to serve the purposes underlying the FBAR.60 
There has also been a call for exempting offi cers and 
employees who have signature authority over certain 
foreign investments of U.S. retirement plans and other 
tax-exempt entities from the FBAR fi ling requirement, 
since existing regulations should be adequate and the 
potential for abuse is very limited.61 Revising the FBAR 
form itself to permit multiple individuals with signature 
powers over a single account or a series of accounts to 
fi le a single form would also reduce the fi ling burden 
and volume of forms.62

The IRS recently extended the special rule permit-
ting persons with a fi nancial interest in 25 or more 
foreign accounts to report only that fact (and to 
provide detailed information on the accounts if and 
when requested by the Treasury) to persons with 
signature or other authority over foreign fi nancial ac-
counts.63 This should somewhat alleviate the burden 
on persons with mere signature or similar powers, 
and commentators have called for more permanent 
guidance extending this abbreviated fi ling rule.64

On August 7, 2009, the IRS went a step further and 
extended the deadline for fi ling FBARs for 2008 and 
prior years for persons with signature or other authority 
over, but no fi nancial interest in, foreign fi nancial ac-
counts until June 30, 2010.65 While the Notice provides 
welcome relief to many fi lers and their employers by 
granting them more time to compile and review all 

necessary records, substantive guidance narrowing the 
scope of the fi ling requirement for persons with mere 
signature authority would be welcome. Not only would 
it relieve signifi cant administrative burdens imposed 
on many individual fi lers and their employers, in fur-
therance of the statutory aim of collecting information 
without unreasonably burdening international fi nancial 
transactions,66 it would also save the IRS the effort of 
sifting through numerous fi lings relating to the same 
accounts and allow it to concentrate on cases involv-
ing serious abuse.67 In the Notice, the IRS announced 
that the Treasury intends to issue regulations in this 
area and requested comments on how to expand the 
exemption for employees and offi cers with signature 
authority over, but no fi nancial interest in, an account 
and on how to apply the FBAR requirements to persons 
with signature authority over accounts owned by clients 
of their employers. Further guidance in this area thus 
should be forthcoming.68

Financial Accounts
The greatest uncertainty surrounding the scope of 
FBAR fi ling obligations relates to the question of 
what the term “fi nancial account” encompasses.69 
The instructions to the FBAR state that “the term 
[account] includes any bank, securities, securities 
derivatives or other fi nancial instruments accounts.”70 
They go on to say that “[s]uch accounts generally 
also encompass any accounts in which the assets are 
held in a commingled fund, and the account owner 
holds an equity interest in the fund (including mutual 
funds).”71 While fi nancial accounts include savings, 
demand, checking, deposit, time deposit, debit card 
and prepaid credit card accounts maintained with 
fi nancial institutions, they do not include individual 
bonds, notes or stock certifi cates or unsecured loans 
to a foreign trade or business that is not a fi nancial 
institution.72 Correspondent or “nostro” accounts 
maintained by banks for purposes of bank-to-bank 
settlement also are not required to be reported on the 
FBAR.73 Other than the instructions to the FBAR, very 
little guidance is available as to what constitutes a 
fi nancial account, but that guidance points towards 
an expansive reading.74

While the contours of foreign fi nancial accounts 
are reasonably clear with respect to typical deposit 
or securities accounts, the concept of “commingled 
fund” remained somewhat obscure—beyond the 
reference to interests in mutual funds. Until recently, 
it was widely believed—with some encouragement 
from the IRS—that interests in offshore investment 
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funds, other than mutual funds, did not constitute 
foreign fi nancial accounts.75

Against this background, representatives of the 
IRS created a stir when they told participants in a 
teleconference sponsored by the American Bar Asso-
ciation and the American Institute of Certifi ed Public 
Accountants on June 12, 2009, at the height of the 
FBAR fi ling season, that an offshore hedge fund was 
a “foreign fi nancial account.”76 A spokesman for the 
IRS reiterated this position, expanding it to include 
offshore private equity funds, in a statement to Tax 
Analysts on June 26.77 

The June 12 statement, coming as it did shortly before 
the FBAR fi ling deadline, resulted in immediate calls for 
clarifi cation that offshore funds are not accounts that 
had to be reported by June 30.78 On June 24, the IRS 
announced on its Web site that it was extending the 
2008 FBAR fi ling deadline for persons who were not 
previously aware of an FBAR fi ling requirement, i.e., in-
vestors in offshore hedge and private equity funds, until 
September 23, 2009, the date previously established as 
the fi nal date for voluntary disclosure of previously un-
reported offshore activities.79 On August 7, the IRS went 
a step further and extended the deadline for persons 
with a fi nancial interest in, or signature authority over, 
a foreign commingled fund to fi le FBARs for 2008 and 
earlier years until June 30, 2010.80

Since the IRS announced that minority investors 
in offshore hedge and private equity funds must 
file FBARs, numerous practitioners have submit-
ted comments questioning the IRS’s new position.81 
The arguments of these commentators fall into four 
categories: (1) hedge funds and private equity funds 
do not present the same kinds of money laundering 
opportunities as cash, securities or liquid mutual 
fund accounts; (2) offshore funds are generally for-
eign corporations or partnerships and thus closely 
analogous to investments in individual stocks, which 
are exempt from FBAR requirements; (3) the new ap-
proach directly contradicts the FBAR instructions that 
only require reports with respect to accounts owned 
by more than 50 percent owned corporations or 
partnerships;82 and (4) existing reporting requirements 
already provide the IRS with adequate information 
about the investments in question. Commentators 
have also queried whether offshore feeder funds that 
serve as blockers for tax-exempt investors and that 
invest solely and directly into a domestic master fund 
should constitute “foreign fi nancial accounts.”83

With respect to the money-laundering concerns 
underlying the FBAR (at least historically), com-

mentators have noted that offshore funds differ from 
typical offshore accounts, including mutual funds, 
which permit holders to access their accounts on 
a daily basis.84 Offshore hedge funds typically have 
lengthy lock-up periods during which interests can-
not be redeemed and, even after the lock-up period 
expires, only allow redemptions on specifi ed dates 
(often quarterly). Investors in offshore private equity 
funds make investments for the life of the fund and 
do not have redemption rights at all. Thus, these 
kinds of funds do not lend themselves as vehicles 
for laundering money or fi nancing terrorism. Given 
that the FBAR has increasingly become a tool for 
identifying offshore tax evasion, however, it is not 
clear to what extent the IRS will be persuaded by 
the argument that these funds are not suitable for 
money laundering.

Commentators have also noted that offshore hedge 
funds and private equity funds require signifi cant mini-
mum investments, so that a fund investment typically 
will trigger information reporting requirements that 
should provide the IRS with adequate information about 
the investment.85 Moreover, qualifi ed retirement plans, 
which make up a signifi cant portion of U.S. investors 
in these funds, are required to report all investments to 
the IRS on an annual basis.86 Inundating the IRS with 
multiple forms reporting the same investments is not 
likely to further the purposes underlying the FBAR. 

The IRS has announced that the Treasury intends to 
issue regulations clarifying FBAR fi ling requirements 
for persons with fi nancial interests in, or signature 
or other authority over, a foreign commingled fund 
and requested comments by October 6, 2009, as to 
when an interest in a foreign entity should be subject 
to FBAR reporting.87 

Located in a Foreign Country
Compared to the issues arising with respect to the 
other key concepts related to the FBAR, the determi-
nation of whether an account is located in a foreign 
country is relatively simple. The instructions make 
clear that foreign countries include all geographi-
cal areas located outside the United States.88 Thus, 
accounts located in a foreign country, including ac-
counts with affi liates or branches of U.S. fi nancial 
institutions must be reported.89 Conversely, accounts 
with U.S. branches of foreign fi nancial institutions 
are not required to be reported.

Once the universe of “accounts” is expanded 
to include foreign hedge funds and private equity 
funds, however, the question of what constitutes an 
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account located in a foreign country becomes more 
complicated given the diffi culty in determining the 
geographical location of an investment fund.90 The 
simplest and most conservative approach would be 
to treat any fund formed outside the United States as 
foreign for this purpose, even if all management and 
back-offi ce functions are performed in the United 
States. It remains to be seen whether the Treasury will 
adopt this approach in future guidance.91

Minimum Value in Excess of $10,000
Consistent with the regulations, the instructions 
limit the obligation to fi le an FBAR to persons whose 
foreign accounts, in the aggregate, have a value in 
excess of $10,000 at any time during the reporting 
period.92 A fi ler must report the maximum value of 
each account during the relevant calendar year. The 
fair market value of assets in an account must be 
determined at the end of the calendar year (or upon 
withdrawal of an asset).93 Similarly, foreign currency 
must be converted using the offi cial exchange rate 
at the end of the year.94 If private investment funds 
constitute foreign fi nancial accounts, guidance is 
needed to clarify whether the reportable maximum 
value is the value of the investment fund as a whole 
(on the basis that the fund is the relevant account) or 
instead the value of the reporting investor’s interest 
(on the basis that the interest in the foreign fund is 
the relevant account).95

The Green Book proposes a rebuttable presump-
tion applicable to civil administrative or judicial 
proceedings providing that any foreign account in 
which a U.S. person has an interest or over which 
such person has signature or other authority con-
tains more than $10,000.96 An exception would 
apply with respect to accounts held with financial 

institutions recognized as qualified intermediar-
ies.97 If enacted, this presumption may encourage 
persons with accounts below the threshold to file 
FBARs on a protective basis, increasing the ever-
growing flood of FBARs.98

Conclusion
Increased awareness of and improved compliance 
with the FBAR fi ling requirement should be wel-
comed. Given the severity of the FBAR penalties, it 
is critical, however, that the Treasury provide greater 
certainty, through formal guidance rather than 
through informal statements by offi cials and internet 
postings, regarding the scope of the requirement. 
Clarity as to what constitutes a “commingled fund” 
is essential to delineate the universe of offshore 
investments that will be treated as foreign fi nancial 
accounts subject to FBAR requirements. Similarly, 
clarifi cation as to who “is in and doing business in 
the United States,” the development of additional 
exemptions for individuals with mere signature 
authority over foreign accounts of employers or 
the clients of employers and an expansion of con-
solidated FBAR reporting should make the FBAR 
requirements more administrable for taxpayers 
and the IRS alike. Notice 2009-62 makes clear that 
the Treasury is seriously considering these issues. 
It can be hoped that regulations will be issued in 
the near future and that this guidance (possibly 
along with a redesigned form) will further the aim 
of collecting information to assist the government 
in combating tax evasion and other illegal activity 
involving offshore accounts without unreasonably 
burdening persons engaging in international fi nan-
cial transactions. 
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84 For a more comprehensive discussion of 
the differences between mutual funds and 
offshore hedge and private equity funds, see 
NYSBA October 30 Report, supra note 48. 
Private Equity Council Letter, supra note 81; 
NYSBA FBAR Report, supra note 14; see also 
Managed Funds Group Seeks IRS Guidance 
on Application of FBAR Requirements to 
Private Investment Funds, 2009 WTD 119-
25 (June 24, 2009); Pillsbury Letter, supra 
note 61.

85 Groom Law October Letter, supra note 41; 
Private Equity Council Letter, supra note 81; 
Pillsbury Letter, supra note 61; Caplin Letter, 
supra note 61.

86 See Schedule D to IRS Form 5500; Groom 
Law October Letter, supra note 41; Pillsbury 
Letter, supra note 61.

87 The IRS has specifi cally requested comments 
as to whether the principles of Code Secs. 
1297 and 1298(b) should be applied to 
determine whether an interest in an entity 
should be subject to FBAR reporting. The 
NYSBA has expressed the view that these 

principles should not apply. See NYSBA 
October 30 Report, supra note 48.

88 FBAR Instructions, at 6. For these purposes 
United States is defi ned to include the States, 
the District of Columbia, Indian lands and 
the territories and insular possessions. 31 
CFR §103.11(nn); see also Report of Foreign 
Bank and Financial Accounts, available 
online at www.irs.gov/businesses/small/
article/0,,id=148849,00.html.

89 An exception applies with respect to ac-
counts maintained at a U.S. military banking 
facility operated by a designated U.S. fi nan-
cial institution outside the United States. 
FBAR Instructions, at 6. 

90 See NYSBA October 30 Report, supra note 
48. NYSBA FBAR Report, supra note 14.

91 It has been proposed that foreign funds that 
fi le IRS Form 1065 and provide Schedules 
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